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MVEMORANDUM OPI NI ON

MARVEL, Judge: Respondent determ ned the foll ow ng
deficiencies and accuracy-rel ated penalties with respect to

petitioner’s Federal incone taxes:



Accur acy-rel ated

Year Defi ci ency penalty - sec. 6662°%
1992 $4, 053 $811
1993 3,612 722
1994 4 732 946

After concessions, discussed infra, the issues for decision
are:

(1) Whether petitioner may deduct business expenses clai ned
in connection with his trucking/hauling business in excess of
t hose all owed by respondent; and

(2) whether petitioner is liable for the accuracy-rel ated
penal ty under section 6662 for each of the years at issue.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts is incorporated herein by this
ref erence.

Petitioner resided in Mtchell, South Dakota, on the date he
filed his petition in this case.

Petitioner tinely filed his Federal inconme tax returns for
each of the taxable years 1992, 1993, and 1994. Each return
contained a Schedule C, Profit or Loss From Business, reporting

i nconme and expenses clainmed by petitioner fromthe

Al section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. All nonetary anmounts
have been rounded to the nearest doll ar.
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t rucki ng/ haul i ng busi ness he operated as a sole proprietorship
during each of the years at issue.
Respondent audited petitioner’s Federal inconme tax returns
for 1992, 1993, and 1994. By notice of deficiency dated January
26, 1998, respondent determ ned that the follow ng adjustnents to

petitioner’s Schedul e C expenses were required:

1992 1993 1994
Car & truck $4, 170 $5, 109 - -
Depr eci ati on (1, 630) (2, 609) ($4, 145)
Drivers exp. -- -- 2,522
Fuel 2,601 242 4,528
| nsur ance 170 498 (29)
Legal (85) (148) (167)
Meal s 2,329 1, 642 1, 021
Pl ates & conp. (1,132) -- 813
Repai rs 8,276 4,748 12,041
Tires -- (2, 644) (203)
Uilities -- -- 434
Sel f - enpl oy. (1, 038) (1, 099 (1, 187)

Respondent al so determ ned that petitioner had additional gross
recei pts of $8,717 for 1993 and unreported interest incone of
$125 for 1994 and that petitioner was |liable for the accuracy-
related penalty in each of the years in issue.

Petitioner conceded, or does not dispute, the adjustnments to
gross incone, insurance, |legal, license plates and conpensati on,
and tires. The adjustnment concerning interest inconme is deened
conceded because petitioner offered no evidence concerning the
adj ust nent .

On brief, respondent conceded the driver expense adjustnent

for 1994 and portions of the neal and repair expense adjustnents
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for each year. Respondent al so acknow edges that the all owance
for depreciation nust be reconputed due to the all owance of
addi tional repair expenses that respondent previously classified
as capital expenses.
Di scussi on

We address each of the remaining di sputed adjustnents bel ow.

Car and Truck Expenses

On his Federal incone tax returns for the years at issue,
petitioner claimed the followng with respect to car and truck
expenses:

1992 - Petitioner clainmed that he drove a pickup truck 67
percent for business during 1992. He also clainmed that he drove
t he pickup 22,194 mles, of which 14,892 were business mles, and
7,302 were personal (noncomruting) mles. On his Schedule C, he
claimed car and truck expenses of $4,170. The deduction was
cal cul ated using the standard m | eage rate for 1992.

1993 - Petitioner clainmed that he drove an autonobile 74.4
percent for business during 1993. He also clained that he drove
the car 24,522 mles in 1993, of which 18, 245 were business mles
and 6,277 were personal (noncommuting) mles. On his Schedule C
he clained car and truck expenses of $5,109. The deduction was
cal cul ated using the standard m | eage rate for 1993.

At trial, petitioner testified that he used a 1979 Ford

pi ckup truck and a 1979 Mercury Cougar for his business travel.
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He cal cul ated the deduction for car and truck expenses by taking
t he openi ng odoneter reading on January 1 and the endi ng odoneter
readi ng on Decenber 31, calculating the annual m | eage, and
applying the standard mleage rate to the annual m | eage driven.
Contrary to the position taken on his tax returns, petitioner
testified that he drove the vehicles for business purposes only
and that part of the m | eage may have been conmmuting mles.
Petitioner did not keep a mleage | og or any other records that
woul d have enabl ed respondent to determ ne the total m | eage
driven by petitioner during 1992 and 1993 and how rmuch of that
m | eage was for business use.

Odinarily, a taxpayer is permtted to deduct the ordinary
and necessary expenses that he pays or incurs during the taxable
year in carrying on a trade or business. See sec. 162(a). A
taxpayer is required to maintain records sufficient to establish
t he anobunt of his deductions. See sec. 6001; sec. 1.6001-1(a),

I ncone Tax Regs. Wen a taxpayer establishes that he paid or
i ncurred a deducti bl e expense, but does not establish the anmount
of the deduction, we may estimte the anount allowable in sone

circunstances. See Cohan v. Conmi ssioner, 39 F.2d 540, 543-544

(2d Gr. 1930). There nust be sufficient evidence in the record,
however, to permt us to conclude that a deductibl e expense was

incurred in at | east the anount all owed. See Wllians v. United

States, 245 F.2d 559, 560 (5th Cr. 1957). |In estimating the
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anount all owabl e, we bear heavily upon the taxpayer whose
i nexactitude is of his or her own maki ng. See Cohan v.

Conmi ssi oner, supra at 544.

For certain kinds of business expenses, such as travel,
meal , and entertai nment expenses, and those expenses attributable
to “listed property”, section 274(d) overrides the rule of Cohan

V. Conm ssioner. See Sanford v. Conm ssioner, 50 T.C 823, 827

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-
5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6,
1985). Under section 274(d), a taxpayer nust satisfy strict
substantiation requirenents before a deduction is allowable. See
sec. 274(d); sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.

| f section 274(d) applies, we may not use the Cohan doctrine to
estimate a taxpayer’s expenses covered by that section.

The substantiation requirenents of section 274(d) apply to
any listed property described in section 280F(d)(4). Listed
property includes passenger autonobile and any other property
used as a neans of transportation, see sec. 280F(d)(4)(A) (i) and
(11), unless excepted by section 280F(d)(4)(C or (d)(5)(B)
Petitioner’s pickup truck and car are listed property, and,
consequently, section 274(d) applies to the car and truck
expenses clained by petitioner in 1992 and 1993.

To obtain a deduction for travel expenses under section 274,

a taxpayer nust substantiate the anpunt of the expense, the tinme
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and place of the use, and the business purpose of the use by
adequate records or sufficient evidence to corroborate the
taxpayer’s own statenent. See sec. 274(d); sec. 1.274-5T(b),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Adequat e records for purposes of section 274(d) include an
account book, diary, |log, statenment of expense, trip sheets, or
simlar records. See sec. 1.274-5T(c)(2), Tenporary I|Incone Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). |If a taxpayer does not
substantiate the travel expense as required by section 274(d), he
is not entitled to a deduction for the expense no matter how
pl ausible it may be that he paid the expense. For expenses
covered by section 274, the proposition is sinple--a taxpayer who
cannot prove the expense | oses the deduction.

In this case, petitioner offered no probative evidence as
requi red by section 274(d) to substantiate his car and truck
expenses. The only evidence in the record is petitioner’s
general testinony concerning his use of the two vehicles and sone
odoneter readings for 1993, which are not consistent with the
m | eage clainmed on petitioner’s 1993 return. This evidence falls
far short of the substantiation required by section 274(d).
Respondent’s determ nation as to petitioner’s clainmed car and

truck expenses, therefore, nmust be sustai ned.



Fuel Expenses

Petitioner clainmed fuel expenses of $25,864, $17,982, and
$24, 041, respectively, on his 1992, 1993, and 1994 Federal incone
tax returns. In the notice of deficiency, respondent disall owed
a portion of the fuel expenses paid in each year--%$2,601 for
1992, $242 for 1993, and $4,528 for 1994. Respondent asserts
that petitioner failed to substantiate the actual paynent of the
expense in sone cases and the business purpose for the paynent in
others. Petitioner’s docunentation of his disallowed fuel
expenses, as described by respondent, included receipts for
unl eaded gasol i ne and checks witten to gas stations/conveni ence
stores with no receipts to indicate what, if anything, was
purchased. Petitioner did not offer the docunentation into
evidence. Petitioner’s dunp truck used diesel fuel, so we can
only concl ude, based on respondent’s description of petitioner’s
docunentation, that the receipts for unleaded gasoline related to
one of petitioner’s other vehicles.

Petitioner has failed to prove that he is entitled to fuel
expense deductions in excess of those allowed by respondent.

Meal s

Petitioner clainmed he paid $3,484, $1,965, and $1, 222 for
busi ness neals in 1992, 1993, and 1994, respectively, of which he
deducted $2, 787, $1,572, and $611 after applying the applicable

percentage limtation of section 274(n). Because petitioner was



- 9 -
unabl e to substantiate the expenses cl ai ned, respondent all owed
petitioner a $26 per di em anmount for each night he was out of
t own.

The notice of deficiency allowed a deduction of $458 for
meal s for 1992 after applying the section 274(n) limtation.
Because petitioner presented no records for 1993 or 1994 during
the audit, respondent allowed a conparabl e percentage (16.43
percent) of the clainmed neal expenses for 1993 and 1994. Based
on docunentation submtted to respondent subsequent to trial,
respondent conceded on brief that petitioner was out of town on
busi ness 65 nights in 1992 and 23 nights in 1993. The total
anount conceded by respondent for 1992 neal expense is $1, 612,
resulting in an all owabl e deduction for neals of $1,290 after the
20-percent limtation of section 274(n). The total anount
conceded by respondent for 1993 neal expense is $598, resulting
in an all owabl e deduction for nmeals of $478 after the 20-percent
[imtation.

Wth respect to petitioner’s clained neal expenses for 1994,
respondent has conceded that petitioner is entitled to a per diem
neal all owance of $26 per day for each night petitioner stayed
overnight at a notel during 1994. Petitioner submtted notel
receipts at trial which denonstrate that petitioner occupied a

notel roomin connection with his business 25 nights during



- 10 -
1994.%2 Petitioner’s 1994 neal expense is $650, resulting in an
al | owabl e deduction for nmeals of $325 after the 50-percent
[imtation of section 274(n)(1).

Qur review of the record in this case confirns that
respondent’ s concessions as to neals consuned by petitioner are
reasonabl e under the circunstances. Respondent’s concessions,
however, do not cover petitioner’s drivers who, |ike petitioner,
incurred hotel and neal expenses in connection with petitioner’s
busi ness, which petitioner clains he paid. The docunentation
revi ewed and summari zed by respondent in Appendix 1 to
respondent’s brief confirns that petitioner had notel receipts
reflecting that three of petitioner’s drivers stayed overni ght at
a notel 44 nights during 1992 and 3 nights during 1993.
Unfortunately, petitioner introduced no evidence to show whet her
and in what anmount he reinbursed those drivers for their food
costs during 1992 and 1993. Because we have no factual record
regardi ng petitioner’s possible reinbursenment of his drivers’
meal s during 1992 and 1993, we cannot determ ne whet her

petitioner is entitled to additional deductions for neals in 1992

2One of the notel receipts was indeci pherabl e and,
consequently, is not taken into account in our calculation of the
nunber of nights petitioner stayed in a notel during 1994 on
busi ness. O her receipts showed that one of petitioner’s
drivers, Raynond Whitnore, also rented a roomon the same dates
and at the sanme notel as petitioner. M. Witnore was reinbursed
by petitioner during 1994 for |odging and neals, and respondent
has conceded that petitioner is entitled to the deduction clained
for the rei nbursenent.
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and 1993. Consequently, we sustain respondent’s determ nation as
nmodi f i ed.

Repairs

Petitioner clained repair expenses of $28, 903, $41, 792, and
$30,917 for 1992, 1993, and 1994, respectively. In his notice of
deficiency, respondent determ ned that the clained anmounts shoul d
be reduced by $8, 276, $4,748, and $12, 041, respectively.

O the repair expenses disallowed for 1992, $203 was
di sallowed for failure to substantiate either the paynment of the
expense or its business purpose, and the bal ance was recl assified
by respondent as capital expenses. The expenses reclassified as
capital expenses were for wheels and axles installed on
petitioner’s dunp truck and related work billed to petitioner in
a 1992 invoice® totaling $10,324. Based on petitioner’s
posttrial subm ssion, respondent has conceded that $4,143 of the
i nvoi ced anount is deductible and that only $6, 181 ($10, 324 m nus
$4, 143) nust be capitalized.

O the anpbunt disallowed for 1993, respondent concedes on
brief that an additional $60 has been substantiated as to anount
and busi ness purpose. The bal ance of the adjustnent is

attributable to a $3,800 downpaynent rmade by petitioner in 1993

]ln his nmenorandum brief, respondent described this invoice
as a 1994 invoice. Al though the invoice is not in evidence, we
have treated respondent’s position on brief as a concession with
respect to 1992, and we have assunmed that the invoice docunented
1992 repairs, consistent with respondent’s position on brief.
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for a new box for his truck; the box was not delivered or placed
in service until 1994. Petitioner has failed to prove that
respondent’s determi nation for 1993, as adjusted, is erroneous.

In 1994, one of petitioner’s drivers, Raynond \Witnore, was
in an accident with petitioner’s truck. The truck rolled over
and required extensive repairs. Also in 1994, petitioner paid
t he bal ance of the cost of the new truck box ordered in 1993.

Petitioner submitted docunmentation to respondent of $46, 067
to substantiate repair expenses of $30,917 clainmed on his 1994
return. The docunentation as to $1,863 of the expenses failed to
substanti ate the business purpose of the expense. O the
remai ni ng docunentati on, respondent determ ned that $25, 328 was
for capital expenditures subject to depreciation; that is, the
remai ni ng purchase price of the box ordered in 1993 and delivered
in 1994 and the cost of repairing petitioner’s truck after the
acci dent . *

Petitioner offered no credible evidence to denonstrate that
respondent’s determnation to capitalize the cost of the truck
box was in error. Consequently, we sustain respondent on this
part of his adjustnent to petitioner’s repair expense deduction.

We reach a different conclusion regarding respondent’s

“According to respondent’s brief, the repair adjustnent was
cal cul ated as follows: $46,067 submtted, m nus $1, 863 not
substanti ated, m nus $25, 328 capitalized, equals $18,876 all owed.
The $30,917 clainmed on the return, mnus $18,876 al |l owed, equals
an adj ustnment of $12, 041.
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determ nation that repairs to petitioner’s truck, necessitated by
an accident in 1994, nust be capitalized.

Expenses incurred to nmaintain property used in a trade or
business in efficient operating condition ordinarily are

deducti ble. See sec. 162(a); Jacks v. Conmm ssioner, T.C Meno.

1988-237; Glles Frozen Custard, Inc. v. Conm ssioner, T.C. Meno.

1970-73. Likewi se, the cost of repairs “which neither materially
add to the value of the property nor appreciably prolong its
life, but keep it in an ordinarily efficient operating condition,
may be deducted as an expense”. Sec. 1.162-4, |Incone Tax Regs.;
see al so sec. 1.263(a)-1(b), Inconme Tax Regs. (“Ampunts paid or
incurred for incidental repairs and mai ntenance of property are
not capital expenditures”).

Although it is not always easy to delineate when an
expenditure is a deductible repair or a capital expenditure that
permanently inproves property and increases its value, see
section 263, the standard that we nust use to evaluate a

particul ar expenditure is well established. 1In Plainfield-Union

Water Co. v. Comm ssioner, 39 T.C 333, 337 (1962), we descri bed

the standard as foll ows:

An expenditure which returns property to the state it
was in before the situation pronpting the expenditure
arose, and whi ch does not make the rel evant property
nore val uabl e, nore useful, or longer-lived, is usually
deened a deductible repair. A capital expenditure is
generally considered to be a nore pernanent increnent
in the longevity, utility, or worth of the property.
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That description of the standard is consistent with that

articulated by the Board of Tax Appeals in Estate of Manierre v.

Conm ssioner, 4 B.T.A 103, 106 (1926):

A repair is an expenditure for the purpose of keeping
the property in an ordinarily efficient operating

condition. It does not add to the value of the
property, nor does it appreciably prolong its life. It
merely keeps the property in an operating condition
over its probable useful |ife for the uses for which it

was acquired. Expenditures for that purpose are

di stingui shable fromthose for repl acenents,

alterations, inprovenents or additions which prolong

the life of the property, increase its value, or nake

it adaptable to a different use. * * *

There is no dispute in this case that the expenditures in
guestion were necessitated by an accident that occurred in August
1994. One of petitioner’s drivers was driving petitioner’s truck
when it jackknifed and slid into a ditch causing substanti al
damage to the truck. Petitioner, appearing pro se, testified at
trial, in response to a question fromthe Court, that the
expenditures were “to get [the truck] * * * to its original shape
before it was rolled.” Petitioner further testified that he
consulted with his return preparer about the expenditure and was
infornmed that “as long as * * * [the truck] wasn’t better than it
was, just put * * * [the truck] back so it was in workable
shape”, the expenditure was deductible. Respondent offered no

evidence to refute petitioner’s testinony, which we found to be

credi bl e.
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We hold that the portion of petitioner’s repair expenses
paid in 1994 to repair the damage fromthe 1994 accident is
deducti bl e under section 162(a).

Depr eci ati on

Respondent determ ned that petitioner was entitled to
addi ti onal depreciation deductions of $1,630, $2,609, and $4, 145
in 1992, 1993, and 1994, respectively. The adjustnments are
attributable to respondent’s determ nations that certain of
petitioner’s repair expenses nust be capitalized and depreci ated.
In view of our holding regarding petitioner’s repair expenses,
petitioner’s depreciation deductions for the years in issue nust
be decreased to reflect respondent’s concessions and our ruling
on the deductibility of the 1994 accident repairs to petitioner’s
truck.

Uilities

Petitioner clainmed a utility expense deduction of $1,429 for
1994. Petitioner lived with his parents when he was not
travel ing on business, but he did not pay any rent or contribute
on any regul ar schedule to the famly' s househol d expenses.
Petitioner testified that he occasionally paid his parents’
utility (phone, sewer, and water) bills in order to reinburse
themfor the additional costs resulting fromhis use of their
electricity, water, and phones for his business. Petitioner used

his parent’s water to wash his trucks. He used their electricity
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to run his steamcl eaner, welder, and air conpressor and to
charge his trucks in the winter. Petitioner used their phone for
| ong-di stance business calls. Petitioner docunented that he paid
$846 of his parents’ phone bills and $591 of his parents’ utility
bills.

In the notice of deficiency, respondent allowed petitioner
sone deductions for utilities. Respondent calcul ated the
al l omance for tel ephone costs by subtracting fromthe phone
expenses paid the estinmated annual cost of basic residential
coverage ($110) and then allow ng petitioner a deduction equal to
75 percent of the bal ance expended by petitioner. Respondent
cal cul ated the allowance for electricity and water by all ow ng
petitioner a deduction equal to 75 percent of the bal ance
expended by petitioner.?

Under the circunstances, the anount all owed by respondent
for utilities is reasonable. Petitioner did not keep precise
records of the utilities used by his business. |In fact, because

of the | oose reinbursenent arrangenent petitioner had with his

SOn brief, respondent states that he determ ned the anount
to be disallowed as follows: O the $2,755 of documentation
submitted, $1,318 reflected expenses paid by petitioner’s
parents, $110 was the cost of basic phone coverage, and $332 was
treated as all ocable to personal use. The adjustnent was
determ ned by subtracting fromthe anmount clained on petitioner’s
1994 return, $1,429, the anpunt respondent cal cul ated was
al  owed, $995, resulting in an adjustnent of $434, rounded.
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parents, it is inpossible to reconstruct, with any reliability,
the cost of utilities used by petitioner’s business in 1994.

We sustain respondent’s determnation as to utilities.

Accur acy-Rel ated Penalties

Respondent has proposed accuracy-rel ated penal ti es agai nst
petitioner for each of the years in issue.

Section 6662(a) authorizes respondent to inpose a penalty in
an anmount equal to 20 percent of the underpaynent attributable to
negl i gence or disregard of rules or regulations. Negligence is
defined as “any failure to nake a reasonable attenpt to conply
with the provisions of * * * [the Internal Revenue Code]”. Sec.

6662(c); see also Neely v. Comm ssioner, 85 T.C 934, 947 (1985)

(negligence is lack of due care or failure to do what a
reasonabl e and prudent person would do under the circunstances).
Negl i gence al so includes any failure by the taxpayer to keep
adequat e books and records or to substantiate itens properly.
See sec. 1.6662-3(b)(1), Incone Tax Regs. The term “disregard”’

i ncl udes any carel ess, reckless, or intentional disregard. Sec.
6662(c). Disregard of rules or regulations is careless if the

t axpayer does not exercise reasonable diligence to determ ne the
correctness of a return position that is contrary to the rule or
regul ation. See sec. 1.6662-3(b)(2), Inconme Tax Regs. A

taxpayer is not liable for the penalty if he shows that he had
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reasonabl e cause for the underpaynent and that he acted in good
faith. See sec. 6664(c).

Petitioner failed to naintain adequate records to
substantiate the deductions he clainmed on his Schedules C for the
years at issue. See sec. 6001; sec. 1.6001-1(a), Incone Tax
Regs. He offered no evidence at trial to explain this failure.
Accordingly, we hold that petitioner is liable for accuracy-
related penalties under section 6662(a) for any year in issue for
which he is liable for a deficiency, in amounts to be cal cul ated
in accordance with this opinion.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




